UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

REZA GANJAVI, Case No. 06 C 4189
Plaintiff,
PLAINTIFF'S RESPONSE AND
MEMORANDUM IN OPPOSITION TO
DEFENDANT CINDY SMITH'S
JEREMY C. SMITH, CINDY SMITH, MOTION FOR SUMMARY
TODD TIPTON, WILLIAM D. JUDGMENT
JENNINGS, DELOITTE CONSULTING
LLC, DELOITTE & TOUCHE USA LLP,
DOES 1-10,

Judge Gettleman

Defendants. Magistrate Judge Denlow
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PLAINTIFF'S RESPONSE AND MEMORANDUM IN OPPOSITION T O DEFENDANT

CINDY SMITH'S MOTION FOR SUMMARY JUDGMENT

NOW COMES the Plaintiff, Reza Ganjavi, by and tlgbthis attorneys, Law Offices of Khoi

Dang-Vu, P.C. and Khoi Dang-Vu, and respectfullyoraits this Response and Memorandum in
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Opposition to Defendant Cindy Smith's Motion fom@uary Judgment. In support of his Response,
Plaintiff states as follows:

PROCEDURAL HISTORY

On August 3, 2006, Plaintiff filed the instant actiagainst Defendants, Jeremy C. Smith, Cindy
Smith, Deloitte & Touche USA LLP, Deloitte Consualji and John Does 1-10, alleging theories of
forgery, violation of attribution under the CopymigAct, false presentation under the Lanham Act,
false light invasion of privacy, per se libel arldrsler, libel and slander, appropriation of namé an
likeness, intentional infliction of emotional disss, negligent infliction of emotional distress,
intentional interference with prospective econonaidvantage, unfair competition, common law
copyright infringement, intentional misrepreseratinegligent misrepresentation, vicarious liayilit
and negligent enablement. A related case hadqushi been filed in the United States District Gour
for the Central District of California alleging tlsame or similar causes of actions against sonti@eof
same defendants in the instant case. Through oggbscovery, Plaintiff discovered the identitids o
additional defendants, Todd Tipton (hereinafterjptdn”) and William D. Jennings (hereinafter,
“Jennings”) and bases for adding Tipton and Jermniag additional defendants. Accordingly, on
September 11, 2006, Plaintiff filed his First AmeddComplaint which contained, among a number of
typographical changes, included the addition otdnpand Jennings as additional defendants.

On November 21, 2006, Defendant Jeremy Smith &l&dotion for a More Definite Statement.
At the same time, Defendant Cindy Smith filed a idiotfor Summary Judgment. This Court granted
Defendant Jeremy Smith's Motion for a More DefinB@atement on December 11, 2006, giving
Plaintiff leave to file his Second Amended Compidig December 29, 2006. Plaintiff has filed his
Second Amended Complaint concurrently with this je@se and Memorandum in Opposition to
Defendant Cindy Smith's Motion for Summary Judgmernhis Response and Memorandum is based
on the facts and allegations presented in Plasmt@fecond Amended Complaint, which contain
identical theories as those enumerated in thetfirgstcomplaints filed by Plaintiff in the instanttaon..
Except for the theories of unfair competition aridavious liability, it is, and has been, Plainsff'
position that all of the causes of action set fontlthe Second Amended Complaint are applicable to
the moving Defendant Cindy Smith.
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STATEMENT OF FACTS

Plaintiff, Reza Ganjavivfww.rezamusic.coinis a record producer, classical musician, as well

as an information technology and management cardyltvho has produced a number of successful

Compact Disks (CD’s) in the Classical Guitar gefwew.rezamusic.infacontains hundreds of pages

of bona fide listener comments about the CD’s).airRiff's address in the United States is 2331
Westwood Boulevard #152, Los Angeles, Californi®®®0 (Plaintiff's Second Amended Compl.int
Paragraph 23).

On information and belief, Defendant Cindy Smithars individual residing in this District at
605 West Madison Street, Apartment 4811, Chicdlnois 60661, and is married to Jeremy C. Smith
(collectively, “the Smiths”), who is also a Defemdian this case. Defendant's Cindy Smith's Ruld 56
Statement of Material Facts, Paragraph 2.

With respect to the individual defendamighis case, it has been Plaintiff's position trzt

various times, the defendants were liable for an@are of the following violations against Plaifttif

a) fraudulent use of Plaintiff's identity;

b) fraudulent publication of material using Plaifitifemail address and name, including issuing
racial slurs against African-Americans and persafimfrican descent, sympathizing with
terrorist; explicitly threatening to kill a persauttering ethnic slurs against Plaintiff, and
directing obscenity at others;

c) setup of mock websites to damage Plaintiff's bess and reputation;

d) publication of fictitious, forged, and altered tevdéal which were falsely attributed to Plaintif a
the author;

e) publication of material which placed Plaintiffarhighly offensive light;

f) publicly accusing Plaintiff of being a pedoph(ighich is absolutely false);

g) copying and publishing Plaintiff's work withouishpermission and without privilege;

h) violating Plaintiff's rights to attribution andtegrity;

i) attempting to assassinate Plaintiff's character;

j) Using Plaintiff's identity to publicize false, gative, scandalous, and damaging statements
about Plaintiff’'s products, artistic credibilityna reputation.

k) directly and indirectly collaborating with eacther in committing the alleged acts;

l) and other acts which are explained hereinafter.
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(Plaintiff's Second Amended ComplaiParagraphs 34-115)

With regard to Defendant Cindy Smith,iriéf, through his own independent investigatitias
confirmed from various online service providerstttine internet account for Defendant Cindy Smith's
home address was the source of at least seveita above alleged offenses (Plaintiff's Second
Amended ComplainParagraphs £). Moreover, Defendant Cindy Smith used the compute
network, and internet subscription used in sewefrghe offenses, and posted on the same newsgnoup i
which many of the offenses against Plaintiff ocedr(Defendant Cindy Smith’s Affidavit Paragraphs
2, 3, 4). Contrary to Defendant Cindy Smith’s swaffidavit, both computers in her household were
used by her and Defendant Jeremy Smith (Exhibisn@dB). On more than one occasion the Smiths
shared the same email addresses and apparentiygsmneach other (Exhibit G and Exhibit D of
affidavit of Jeremy Smith). There is evidence that the eatireme of the attacks on Plaintiff was at
times a coordinated and collaborated effort coretlbly more than one defendant. The Smiths’
affidavits state that the Smiths never collaboratettheir internet/usenet activities. This asseri®
false (Exhibit D is just one example of their cblb@ation in postings to the classical guitar
newsgroup). Finallyhere is evidence that the coordinated attacks ainti#f were at times
orchestrated through newsgroup and email accougfisating from the Defendant’s residence
(Exhibit J).

STANDARD FOR SUMMARY JUDGMENT

Summary judgment is proper only if thexaeo genuine issue of material fact and the moving
party is entitled to judgment as a matter of la@d.R.Civ.P. 56(c). Conversely, summary judgment i
improper if the dispute about a material fact isugee; that is, if the evidence is such that aopable
jury could return a verdict for the nonmoving parnderson v. Liberty Lobby, Inc., 477 U.S. 242, 91
L.Ed.2d 202, 106 S.Ct. 2505, 2511 (1986). Thusererlthe nonmoving party shows that there is at
least one genuine factual issue “that properlylmanesolved only by a finder of fact because thay m
reasonably be resolved in favor of either partyfiaion for summary judgment should be deniédi.

Rule 56(c) of the Federal Rules of Civil Procedprevides that summary judgment "shall be
rendered forthwith if the pleadings, depositionssveers to interrogatories, and admissions on file,
together with the affidavits, if any, show thatrénés no genuine issue as to any material facttlaaid

the moving party is entitled to a judgment as atenadf law."” By its very terms, this standard paes
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that the mere existence of some alleged factuputisbetween the parties will not defeat an othszwi
properly supported motion for summary judgment; rgiirement is that there be no genuine issue of
material fact. Fed.R.Civ.P. 56(c).

ARGUMENT

A. Summary of Argument

In the present case, Defendant, Cindy Smith, Had & motion for summary judgment solely
on her contention that Plaintiff “cannot providdfgient evidence that [Cindy Smith] has committed
any acts that would give rise to any causes obaadt the Complaint.” This contention is curious
given that, to date, the defendants have not emgagany discovery and therefore have no way of
knowing what evidence Plaintiff can and cannot meyv In addition, Cindy Smith argues that Plaintif
cannot show that Cindy Smith participated in anyhef specific acts alleged in the complaint and tha
Plaintiff cannot show that Cindy Smith participatedthe Complaint's allegations because she “has
never interacted with” Plaintiff. This argumentdsingenuous, as Defendant fails to establish that
direct interaction with Plaintiff is a requisiteeetent of any of the causes of action alleged agains
Defendant.

In regards to Cindy Smith's contentioat tRlaintiff cannot show Cindy Smith participated i
any of the specific acts alleged in the Complatihdy Smith states that the sole basis for Plditif
case against her are based on “guilt by assocjati@mely by the fact that Cindy and Jeremy Smith
are married and live at the same residence andCinaty Smith and Jeremy Smith have access to a
computer in that residence. To the contrary, dmeklted below, Plaintiff has more than adequate
evidence to back up the allegations against Cinditl§ or at the very least, to create a genuineeiss
of material fact as to Cindy Smith's involvementtime activities alleged against her in Plaintiff's

Second Amended Complaint.

B. Additional Basis for Plaintiff's Allegations Against Cindy Smith

Contrary to Cindy Smith's assertion tR&intiff's case against her is based on “guilt by
association,” Plaintiff's allegations against Girfmith are in fact based on evidence obtained by
Plaintiff during the course of a thorough investiga conducted by Plaintiff prior to filing suit agpst
Cindy Smith. In particular:

a) Confirmations from various online service prov&specify the internet account for
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Defendant Cindy Smith’s address as the source efadffienses (Plaintiff's Second
Amended Complaint, Paragraph).>3

b) Defendant Cindy Smith used the computers, netwamkl internet subscription used in
the offenses, and posted on the same newsgroupighwnany of the offenses against
Plaintiff occurred (Defendant Cindy Smith’s Affida¥aragraphs 2, 3, 4).

c) Contrary to Defendant Cindy Smith’s sworn affidaloth computers in her household
were used by both her and Defendant Jeremy Smidhiljies A and B).

d) On more than one occasion the Smiths sharedatne gmail addresses and apparently
signed for each other (Exhibit G and Exhibit D fifdavit of Jeremy Smith).

e) There is evidence that the entire scheme of ttaeks on Plaintiff was at times a
coordinated and collaborated effort conducted byentlban one defendant. The Smiths’
affidavits state that the Smiths never collaboratetheir internet/usenet activities. This
assertion is false (Exhibit D is just one examgdl¢heir collaboration in postings to the
classical guitar newsgroup).

f) There is evidence that the coordinated attack$lantiff were at times orchestrated
through newsgroup and email accounts originatimnfrDefendant Cindy Smith’'s
residence(Exhibit J).

Taken together, the above, at the veagt|ecreate genuine issues of material fact akeo t
involvement of Defendant Cindy Smith with regardhe facts alleged in Plaintiff's Second Amended

Complaint. Accordingly, Defendant Cindy Smith's tMa for Summary Judgment should be denied.

a) Evidence from ISPs Led to the Smiths’ Residend&ccount

The offenses were linked by evidenceh ihternet subscription at the residence where the
Smiths live, and without further discovery it istnpossible to know the degree and scope of
involvement of Defendant Cindy Smith and Defenddetemy Smith. Signed affidavits by the
defendants seem to aim to put the burden of redpbtysfor all offenses against Plaintiff that
occurred from that household on Defendant JeremithSinowever, the affidavits contain material
defects or concealments which makes such shiftinth® blame onto one of the two defendants
plausible. The nature, degree, scope, and frequehtlye offenses that occurred from that residence

can not be blamed on one of the two defendantdingsthere without further discovery.
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b) Defendant Used Computers, Network, Internet Acaant Used in the Offenses

The Smiths shared the same computers satwork, same internet subscription that werd use
to carry on the offenses, and they posted on thme seewsgroup on which many of the offenses against
Plaintiff occurred (Defendant Cindy Smith’s Affida¥aragraphs 2, 3, 4).

c) Contrary to Cindy Smith’'s Sworn Affidavit, She Used Both Computers in the Household

In Defendant’'s Memorandum in Support ef Motion for Summary Judgment, Cindy Smith
states that she and Defendant, Jeremy Smith, “h&gecomputers in their home, each running a
different operating system.” Cindy Smith clainhat{ at all pertinent times, she “exclusively u$e[d
the computer running the Windows XP operating systgCindy Smith’s Affidavit Paragraph 5).
This is a false statement. The Smiths shared bmtipaters in their residence. There is evidence that
Jeremy Smith, at least on one occasion used thewemrunning the Windows XP operating system,
eitherdirectly, or through the network [Exhibit B], anldat Cindy Smith has at least on one occasion
used the system in the living room running DebiaRUA.inux. Exhibit A is a message which
according to her affidavit she composed, and tlegléis indicate it was from the Debian GNU/Linux
system (the living room system).

An examination of the headers of all rages posted directly (without use of a news seyvice
and emails by Defendants Cindy and Jeremy Smitlealsvthat two “User Agents” were used,
corresponding to the client browser application #relOperating System of the two computers in her
residence as stated in her affidavit. Exhibit Bais example of a message originating from the
Windows (bedroom) computer by Defendant Jeremy Isniihere are other posts in the Exhibits she
attached to her affidavit which were originatednirthe bedroom computer. Contrary to the Smiths’
affidavits, such activity shows a clear sign ofrging of the different computing and network res@src
by both husband and wife.

The user agents are either:
- X-HTTP-UserAgent: Mozilla/5.0 (X11; U; Linux i68@&n-US; rv:1.7.12) Gecko/20060205-De
bian/1.7.12-1.1,g9zip(gfe),gzip(gfe)

- X-HTTP-UserAgent: Mozilla/4.0 (compatible; MSIE 6 Windows NT 5.1; SV1; DRS_E;
.NET CLR 1.1.4322; InfoPath.1),gzip(gfe),gzip(gfe)

The first corresponds to the Debian GNhuk computer in the living room which the
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Defendant claims to be used by her husband. Thendecorresponds to the Windows computer in
their bedroom which she claims to exclusively useher internet activity. Exhibit A’'s headers prove
that contrary to her affidavit, that she indeedretiahe living room computer for internet actiitie
with her husband and used that system, and thatustyand used the computer in the bedroom directly
or through the network [Exhibit B] as well as tharguter in the living room [Exhibit C].

Furthermore, the computer Cindy swordeaunroath that she does not use, partly belongsrto h
and has or has had a shared directory (foldergatdlleremy and Cindy”. Exhibit E, Page 18 shows
that the defendants accessed Plaintiffs websibenfia locally saved copy of his web page. The
statistics counter reported the source addresgeffalalled “Jeremy and Cindy”) to the statisticsee
This led to the revelation of Jeremy and Cindy'sniity through investigative efforts even before
subpoenas were served to their home ISP. The soamdgcially confirmed this finding.

Cindy Smith has claimed that she “has qadsted on USENET sixteen (16) times, all since
February 19th, 2006, and only from Internet Explose Windows XP.” Again, this statement is
guestionable. Exhibit A proves that she did not only use Windows computer but also the computer
running Debian GNU/Linu Operating System. She did not reveal the use ypfeamnulation software
on their machines, so Plaintiff's analysis andgadléons are based only on known facts. Again, @rrth
discovery is required to determine the extent aatline of Defendant Cindy Smith's activities on
usenet and internet as related to the offenses d@bednagainst Plaintiff.

d) Defendants Cindy and Jeremy Bith Shared the Same Email Addresses

On more than one occasion the Smiths khaeed each other's email addresses. Sharing the
same email address for Usenet postings by CindyJaremy Smith goes back in years. In 2002, the
email address, “cwenzl23@earthlink’netas used several times for Usenet postings imatud

postings on the Classical Guitar newsgroup. Theescname associated with this email address on
several postings was specified as “Cindy and Jer8mith” (e.g. message posted Sat, 20 Jul 2002
16:29:15 PDT).

On June 19, 2006, a message from Cindy’s accousitsigaed by Jeremy (Exhibit G) (as TG,
short for Tommy Grand, one of Jeremy’s most ofteeduscreen names; Cindy has also referred to the
couple as “The Grands” in one of the messages ahnghe claimed authorship).

Exhibit D_of affidavit ofleremy Smith is a message posted on July 16, £606d by “Jeremy
and Cindy Smith” containing several defamatory dludory statements such as one falsely accusing
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Plaintiff of a homosexual relationship with two ethmen (while in truth, Plaintiff is not homosexual
and the “affair” the message refers to never ed)stAngelo Gilardino who was also named in the
message posted an answer (Exhibit H).

Mr. Smith claims in his affidavit that BIrSmith had no part in the composition of this sage.
He also claims in his affidavit that on six occasitne used his wife’s email “accidentally”.

It is Plaintiff's position that furthersdovery will prove that such sharing of email ades and
signing for each other was not so accidental. leartliscovery and deposition is needed to determine

which of the two defendants composed which messages

e) The Smiths’ Usenefctivities were Collaborated

The attacks on Mr. Ganjavi were done obaborative gang-like fashion involving multiple
defendants who coordinated their offenses and éwved to get other people to participate in their
actions. Such evidence will be presented at trialteen the Honorable Court deems necessary.

Mrs. Smith’s Memorandum in Support of Mat states that “Jeremy Smith also states in his
affidavit that Cindy has never participated in afyhis Internet activities.” In 2002 they shardx t

same address to make postings to the Usenet. Tag &tdress, “cwenzl23@earthlink.hat times

had then screen name: “Cindy and Jeremy Smély, & message posted Sat, July 20, 2002). On June
4, 2006, in one of the messages Cindy claims asftifoiof in her affidavit she wrote: “BTW, Tommy
[Jeremy] is at the symphony and has left me ingdiafExhibit D). This is just one indication thatrM

and Mrs. Smith had some collaborative effort onrtpestings on the usenet and to say that “Cindy ha

never participated in any of his Internet actiaties a false statement in the Memorandum.

f) Attacks on Plaintiff were Sometimes Orchestratedrom Smiths’ Account

There are a number of bits of evidenes ithdicates that some of the offenses on Plaiwfe
orchestrated from the Smiths’ internet account ugho messages that called on people and other
members of the “gang” of defendants to participatine attacks.

In some such instances people were eagedrto participate in an attack of Plaintiff’s ¢guot
on a popular internet retailer's website in orderstrengthen the intensity of the attack that was
orchestrated through newsgroup and email accounggnating from Defendant Cindy Smith’'s
residence (Exhibit J). On October 29, 2005, Jer&mth posted a message regarding the attacks on

Plaintiff's product in which he stated: “In factkhow the gal who left one of the reviews”. Further
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discovery and depositiorrequired to establish the extent and nature of miat Cindy Smith's

activities on usenet and internet as related totfemses committed against Plaintiff.

CONCLUSION
Defendant has failed to meet her inibatden for summary judgment, demonstrating “an

absence of evidence to support the non-moving ‘sacfse. Celotex Corp. v Catrett, 477 U.S. At 325
(1986). Because Plaintiff has set forth specifictsaas basis for his causes of action, and bedhese
Defendant misrepresented important material factser sworn affidavit, Plaintiff respectfully recgis
that this Honorable Court deny Defendant’s Motion$ummary Judgment.

WHEREFORE, Plaintiff respectfully tegsts that this Honorable Court deny Defendant

Cindy Smith's Motion for Summary Judgment any othteer relief as this court deems fit and just.

Respectfully submitted,

/sl Khoi Dang-Vu

Khoi Dang-Vu
Attorney for Plaintiff, REZA GANJAVI

A.R.D.C. Number 6271169

Law Offices of Khoi Dang-Vu, P.C.
1719 W. 18 Street

Chicago, lllinois 60608

Tel. (312) 492-1477

Fax (312) 455-9372
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